TRACKING EU LEGISLATION

Paul CLARKE
Chairman, European Information Association (EIA)

=  Malgré des allégations selon lesquelles la I1€gislation est imposée "toute faite" par la Commission Européenne aux
Etats membres réticents, celle-ci résulte en fait d’un processus I&égislatif formel incluant des propositions, des discus-
sions et des négociations. Le présent article se penche sur la facon de suivre ce processus en se basant sur I'exemple
de la Directive sur la responsabilité environnementale (2004/35/CE), qui frouve son origine dans la COM (2002) 17,
elle-méme présentée en réponse a une demande de 1994 du Parlement Européen & la Commission. Au moyen de
plusieurs sources, dont le service PreLex de la Commission et I'Observatoire Législatif du Parlement Européen, |’ article
indique ou trouver de la documentation pertinente et comment I'interpréter.

= Nieftegenstaande het eerder ongenoegen van bepaalde lidstaten dat de Europese wetgeving uitsluitend op
conto van de Europese Commissie gescheven wordt, bestaat er een gans wetgevingsprocessus van voorstellen,
discussieren en onderhandelen. Het artikel doorloopt deze processus aan de hand van de Milieuaansprakelijkheids-
richtlijn (2004/35/EC) die teruggaat tot een COM-document uit COM (2002) 17 en in 1994 ook een antwoord staafde
van de Commissie op een vraag van het Europees Parlement. Via een aantal bronnen zoals PreLex van de Europese
Commissie en het Legislative Observatory van het Europees Parlement, wordt aangegeven waar relevante informao-
tie kan gevonden worden en hoe er adequaat gebruik van te maken.

Despite UK tabloid assertions to the contrary, European legislation is not "foisted" on the Member States
and it does not spring fully-formed from the collective head of the European Commission.

The creation of EU law is a long process but it is not, as it is often described, a maze and there are excellent
tools available that make it possible to track material over several years.

This presentation will examine how legislation, in the first example the Environmental Liability Directive
(2004,/35/EC) is created, looking at its origins and how it changes during the adoption process.

As it is generally accepted that the European Commission brings forward all proposed legislation, we should
presumably be looking at its document COM (2002) 17 final as the start of the process that led to Directive
2004/35/EC (fig. 1).

However, we would be wrong.

The "final" in the document’s
reference indicates that this is
the version of the proposal ac-
cepted by the Commission for
transmission to the European

Parliament and Council for their
ooyt consideration. Previous versions
will have been discussed at
length with experts both from
within the Commission’s own
directorates and from the Mem-
ber States.

| COMMISSION OF THE EURCPEAN COMMUNITIES

2002002 1(COD)

Proposal for a
DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on environmental liability with regard to the prevention and remedying of In faCt, the genesis of this Direc-
I tive goes back much further. The
European Parliament adopted a
Resolution asking the Commis-
sion for legislation in this field in
§ . 1994 - so long ago that the rele-
o Fig. 1: COM (2002) 17. @ i . vant Official Journal is not avail-
able online so we can’t examine

the text.

(presented by the Commussion)
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What we can see is the first result of that request, the February 2000 White Paper on Environmental Liabil-
ity (COM (2000) 66 final) (Fig. 2).

S04 ® celiiw ooim- o : From this we can see that:

"The White Paper concludes that
the most appropriate option
would be a framework directive
providing for strict liability for
damage caused by EC-regulated
dangerous activities, with de-
fences, covering both traditional

Eurcpean Commission

White Paper and environmental damage, and
on environmental liability fault-based liability for damage
COMZ000) 88 il to biodiversity caused by non-

dangerous activities. The details
of such a directive should be
further elaborated in the light of
consultations. The EU institu-
tions and interested parties are
invited to discuss the White Pa-
per and to submit comments by
1 July 2000."

9 February 2000

Presented by the Commission

& Urknonn Zone

Fig. 2: White Paper on Environmental Liability (COM (2000) 66 ﬁnal-).

Which brings us back to COM
(2002) 17 and the proposal for a Directive of the European Parliament and of the Council on environmental
liability with regard to the prevention and remedying of environmental damage.

We already know that that went on to become Directive 2004/35/EC on environmental liability with regard
to the prevention and remedying of environmental damage, but let us go back to January 2002 when the
Commission adopted its proposal. Where would we have looked for details of its consideration by the other
EU bodies?

Let’s start with the European Parliament’s Legisiative Observatory (sometimes referred to as Oeif)l. (Fig. 3)
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Fig. 3: European Parliament’s Legislative Observatory.
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As we already know the Commission document (COMdoc) reference, we can use that option in the "Refer-
ence" column, selecting "Commission document" and entering the details on the page displayed (fig. 4):

© by Commission document reference

Select a document type : | COM document (COM) b | {mandatory)
Enter a reference : |C0l.1 | |zggg | |1?| |
Acronym Year Number
{read only) {mandatory) (mandatory)

|X Resetl |p 5earc|||

Fig. 4: European Parliament’s Legislative Observatory — Search by COMdoc reference.

Searching for those details takes us to (fig. 5):

© by Commission document reference

b See list of codes
b See reference model
1 resulti=) found for: COM({2002)17 ¥ =, Print

1 [Ocooro02/0021 Environment: liability with regard to the prevention and remedying of environmental damage

= & EP Delegation to Conciliation Committee & Manders Toine (ELDR)
sodacision procedurs, 3rd @ COM(2002)0017
rezding
A Top
Download options = Print

Format: & | O Q] @] ]
Dewnload the procedures:

Digclaimer | Version 3.31

Fig. 5: European Parliament’s Legislative Observatory — Results.

Clicking the link "COD/2002/0021" takes us to this page with details of the process and associated docu-
mentation (fig. 6):

The information here reflects the current status of the procedure

Identification

Reference COD/2002/0021
Title Envireonment: liability with regard te the prevention and remedying of environmental damage
Legal Basis EC 175-p71 ; EP 050
Dossier of the committee CODE/5/20613
Subject(s) 3.70 16 law and enviranment, liability
Stage reached Procedure completed
Stages
Documents: references
Stages
Source reference Equivalent referances Wotes and amendments Joint resolution | of document
CominssonitonrcdanitalE Gisbitne EC COM{2002)0017 | C5-0088/2002 23/01/2002 | ¢
document

EF: draft report by the committee

3 ER PE316:215 13/06/2002
responsible
Economic and Social Committes: opinion Esc CES0868/2002 17/07/2002 | <
report S T e <
EP: draft report by the committes EP PE316.215/REV 07/11/2002
responsible - ) o
EP. decision of the committes
responsible. 1st reading/single reading @ ERR L0
EP: tabled legislative report. 1st reading or EP A5.0145/2003 29/04/2003
single reading i
EP position. st reading or single reading EP T5-0211/2003 14/05/2003 | ¢
Council: statement on common position cSsL 11548/2003 25/07/2003
Council position CSL 10933/5/2003 C5-0445/2003 18/09/2003
Commission. communication on the g
3 /09,
e o EC SEC{2003)1027 19/09/2003
2 I |
& Internat #a -| | 1252

Fig. 6: European Parliament’s Legislative Observatory — details of the process and associated documentation.
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This may look confusing at first sight, but it makes sense when you consider the normal route that legisla-
tion takes through the EU adoptive process:

= The proposal is sent to the European Parliament and the Council for consideration. The Parliament gives
the document to one or more of its Committees for a detailed report to be prepared (if more than one
Committee is involved then one takes the lead role).

= That report, usually putting forward detailed amendments to the proposal, has to be accepted by the
Committee before it goes for First Reading by the full, plenary, session of Parliament.

= At the same time, the Council will be working towards a Common Position on the proposal.

= If the subject of the proposal falls within their remit, the Economic and Social Committee (ESC) and/or
the Committee of the Regions (CoR) will be invited to comment, but as their suggestions have no legal
power, we can safely, at this stage, ignore them.

Returning to the "Procedure" page in the Observatory... (see fig. 6)

We can now see that the left-hand column is a record of these various stages with, under the heading
"source reference", live links to the text of the documents concerned.

Here is the rest of that page, taking us all the way to the "Final legjslative act", Directive 2004/35/EC (fig.
7):

. B YiyY
ST FESEET = R SEL{AUUSIULY 19/UYLLUUS ~
EP: draﬂ report by the committee EP PE332 617 0311/2003
responsible
EP: decision of the committee
responsible. 2nd reading g WA
EP: tabled legislative report. 2nd reading EP A5-0461/2003 02/12/2003
EP: position, 2nd reading EP T5-0575/2003 17/12/2003 | CU
Commission: opinion on the EP position at g EC COMZ004)0055 | C5-0044/2004 26/01/2004
second reading —_
EP: tabled legislative report. 3rd reading EP A5-0139/2004 19/02/2004
ER/Council: Conciliation committee, @ 23/02/2004
results
EP/Council: joint text CSL/EFP | 3622/2004 C5-0079/2004 10/03/2004
EP: draft report by the delegation to the EP PE237 640 11/03/2004
Conciliation Committee
EP: legislative resolution. 3rd reading @ EP T5-0233/2004 31032004 Co
Final legislative act @ EU 3200410035 21/04/2004 L1
European Parliament

Committee Rapporteur / Co-rapporteurs » Previous Political group

EP Delegation to Conciliation Committee
{responsible) Manders Toine ELDR
European Commission and Council of the Union
European Commission DG Environment Transmission date: 19/02/2002
Council of the Union Justice and Home Affairs (JHA) meeting: 2574 C
» Previous Councils

Links to other sources

European Commission Prelex

- | i
€ Internat 5 - ®1:mx -
Fig. 7: European Parliament’s Legislative Observatory — details of the process and associated documentation.

Looking at the bottom of the page, below the heading "Agents", you will see that the member of the Euro-
pean Parliament (MEP) responsible for guiding the proposal through the final stage (the Conciliation Com-
mittee) was Toine Manders.
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The Observatory always gives the name of the "Rapporteur" with regard to any given proposal and this can
be useful information for those wishing to make their views known about ongoing proposals.

Take for example COM (2008) 665 final - a proposal for a Directive of the European Parliament and of the
Council amending, as regards pharmacovigilance, Directive 2001/83/EC on the Community code relating
to medicinal products for human use.

From the Observatory page on fig. 8, we can see that the Lead Committee in this instance is the Environ-
ment, Food Safety and Public Health Committee and the MEP charged with preparing the report on the pro-
posal for that Committee (the Rapporteur) is Linda Mcavan.

European Parliament
Committse Rappertsur / Co-rapporteurs » Previous Political group Appointed
Envirenment, Public Health and Food Safety

(responsible) Mcavan Linda S&D 10/09/2009

TR (RS ST ST (T, Rivasi Michsle \erts/ALE 16/08/2008

Internal Market and Consumer Protection
(epinion) Turmes Claude Verts/ALE 28/08/2009

European Commission and Council of the Union
Eurcpean Commizzion DG Health and Conzumers Tranzmizsion date: 10/12/2008

Council ef the Unien Employment, Social Pelicy, Health and Censumer Affairs meeting: 2580 of: 30/11/2009

Fig. 8: European Parliament’s Legislative Observatory — details of COM (2008) 665 final.

Like most MEPs she has a website from which, in this case, we can learn something more about her work
as Rapporteur on the proposal we are following (Fig. 9):

Linda McAvan MEP Search I C

Working in Europe for Everyone in Yorkshire and the Humber

Home Page | About Linda McAvan | News | Special Reports | How does the EU world | About Yorkshire & Humber | Contact

29th April 2010: Linda Leads Fight for Patient Rights on
Drugs Side Effects

Linda Mcavan recently led EU moves to put the public at the forefront of drug safety monitoring.

The EU's Committee on the Environment, PuLh[ Health and Food Safety voted to back proposals put
forward by Linda to ensure that new drugs carry extra safety warnings and ask people to report harmful
drug side efates that rmay have betn missed i cinical trial.

Currently, almost 200,000 people die every year in the EU because of adverse drug reactions. Even
minor side effects that are more common can be debilitating. Although lengthy dlinical trials on humans
have to be conducted under strict criteria before any drug is licensed, it is impossible to replicate svery
scenario to absolutely guarantee safety. Drugs can react to all manner of other substances or other
drugs a patient is taking, individual patients may react to any given drug in a unique way, and side
effects may only become apparent over many years

Most people know about Thalidomide in the late 1550s and early 1960s, but there have been more
recent cases such as with the drug Vioxx, a painkiller, which was withdrawn in 2004

The new rules would mean that patients prescribed entirely new products would be told in the package
leaflet that the medicine is subject to "additional safety monitoring”. A new European symbaol will be
devised to make it easy for people to spot the new products, together with contact details for the MHRA
(the Medicines and Healthcare Products Régu\atcr\. Agency) \hu:h wll record any adverse reactions
and share them with other European countries via a commen databaze

“Clinical trials can only ever give a good indication that a particular drug is safe. But by empowering
people ta report side effects, and extanding this ability across the 500 million people of the EU, we
massively increase the chances of side effects being picked up and acted upon,” says Linda.

"The proposals also mean that much more information on medicines safety would be made available to
the public through a dedicated website. Information on reparted side effects wil be fed back to patients,

with details to be included on the leaflets that accompany drugs, along with information on how people
can report side effects.

"From now on, members of the public will be able to keep a much closer watch over the safety of their

medicines. Patients have the right to a greater degree of transparency, so that they can trust the
medicines they take, and se that they can become mere involved in their treatment.”

-ends-

Editors Notes:
The Committee vote alse called for other changss to the drug safety monitering system:

Transparency
The recommendations of the advisary body on drugs licensing would be given more weight by B

Done @ Intemet é - B0z -

Fig. 9: Website of Linda McAvan.

Returning to the Observatory record, it is also worth noting that the European Parliament usually gives
some indication of future plans for a proposal, which can be useful given the length of time that the adop-
tion process takes and the periods when apparently nothing is being done (usually when negotiations are
going on behind the scenes between the Parliament and the Council of Ministers).

The dates given are subject to the vagaries of the political timetable and can be changed, but they still offer
useful guidance as to when to look for progress on a particular proposal.
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In the case of COM (2008) 655, we can see, under the heading "Forecasts", that the plenary session of Par-
liament is expected to give a reading to its Committee’s report on 21 September 2010 and the Parliament
expects the Council of Ministers to have reached political agreement by 6 December 2010 (Fig. 10):

-
Documents: references Dates
Stages
Source reference Equivalent references  Wotes and amendments | Joint resolution of document  of publication in Official Journal
C .
CrER I EC | comizoosioses C8-0514/2008 10/12/2008
doecument
Document annexed to the procedure EC SEC{2008)2670 10/12/2008
Document annexed to the procedure EC SEC{2008)2671 10/12/2008
Document annexed to the procedure E EDPS | JOC_2008/C/228/04 22/04/2008 C 228 23 08.2008, p. 0018
Economic and Social Commities: opinion, e 2000 4
report _—
EP: draft report by the commitiee = . 22000
responsible
EP: decision of the committee T
responsible, 15t reading/single reading RS20 G
EP: tabled legislative report, 1st reading | PRE0 0
or single reading —
21/09/2010 EP plenary =itting (indicative date)
06/12/2010 Council: political agreement on position expected
European Parliament
Committee Rapporteur / Co-rapporteurs » Previous Political group Appointed
Envirenment, Public Health and Foed Safety
(responsible) Mcavan Linda S&D0 10/08/2008
lactienyiiias s alaraEnsnailicnaan) Rivasi Michale VertsiAlE 16/08/2009
iInternal Market and Consumer Protection
(opinion) Turmes Claude Verts/ALE 28/08/2008
European Commission and Council of the Union
European Commission DG Health and Consumers Transmission date: 10/12/2008
Council of the Union Employment, Social Policy, Health and Consumer Affairs meeting: 2980 of: 30/11/2008
Links to other sources
Mational pariiaments IPEX
Eurcpean Commission Prelex
-
Done & Intemet - wm00% -

Fig. 10: European Parliament’s Legislative Observatory — details of COM (2008) 665 final.

One other point to

look for on the above page: the "Links to other sources" and particularly to PreLex.

PreLex is the European Commission’s version of the Parliament’s Observatory, in that it offers a database

of proposals, with

indications as to their progress through the system. Any record in the Observatory will

have a link to PrelLex, taking you directly to the PreLex dossier for that item.

Clicking on the PreLexlink in the above instance, therefore, brings up the following (Fig. 11):

56

apmtel Tunepa Putlicatin Offics = | Cantact | Search FURORA | Ligal Hotkce

‘ Pre Lex Menitaring of the decislen-making process between institutions Enghwh (an) M

fie o (e B
= Slandars = Agean

Fig. 11: Prelex.
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From which it can be seen that, whereas the Observatory naturally follows progress from the Parliament’s
perspective, in PreLex the Commission is concerned with the wider picture including, for example, more
information about the activities of the Council.

Not shown in that example, but of considerable interest, are the links given to any press releases about a
particular proposal, as in the example given below where, under the heading "Adoption by Commission", the
reference "IP/2008/1433" alerts us to the fact that a press release accompanied the adoption of the pro-
posal (Fig. 12):

COM (2008) 602 2008/0191/COD e
Froposs! for s DIRECTIVE OF THE EURGFEAN PARLIAMENT AND GF THE COUNCIL smending Direciives 2006/48/EC and 2008/49/EC ss regards barks sfilisted fo centra! insitufions, certsin cwn
funds items, large exp supenvisory snd crisis
Community legislation in force 2| 2200510111
Eurspasn Commision I n
Europesn Farlizment i n
undil 1 1 i
e T e T e 1
| |
— — — — — —

01-10-2008

racedures:
Tyes o file
01-10-2008 Adoption by Commission
Dacisicn mods: Oral procedure
Primarily responsitle DE Internal Market and Servicss
Options! consultsticn Committes of the Regions; Economic and Social Commities; European Central Bank
Addresses for farmal st Coundil; Europesn Farlisment
Responsiole TJME MoGREEVY
BrmiEs Bl
B
B
Procesures: Cedscisin procedure
Tyes offile Proposal for s Directive
= = Traité/CE/art 47 par 2
CELEX NUMEER B s200src0002
01-10-2008 Supplement
Homw Frooedures
01-10-2008 Supplement

Documents:

Bl
ﬂ SEC/2008/253%/

@ Intemet v ®00x -

Fig. 12: Prelex — Press releases.

As can be seen from this excerpt, the press release gives a readable summary of the proposal (Fig. 13):

(A ~
Reference: [P/08/1433 Date: 01/10/2008
HTML: EN FR DE DA ES HL IT SwW PT FI E. CS ET HU LT LV MT PL SK SL BG RO
PDF: EN FR DE DA ES WL IT SW PT FI EL C5 ET HU LT LV MT PL SK SL BG RO
DOC: EN FR DE DA ES WL IT SW PT FI EL CS ET HU LT LV MT PL SK SL B6 RO
IP/08/1433

October 2008

Commission proposes revision of bank capital requirements rules to reinforce finandial stability
(see MEMO/08/553)

The European Commission has put forward a revision of EU rules on capital requirements for banks that is designed to reinforce the stability of
the financial system, reduce risk exposure and improve supervision of banks that operate in more than one EU country. Under the new rules,
banks will be restricted in lending beyond a certain limit to any one party, while national supervisory authorities will have a better overview of
the activities of cross-border banking groups. The proposal, which amends the existing Capital Requirements Directives, reflects extensive
consultation with international partners, Member States and industry. It now passes to the European Parliament and the Council of Ministers for
consideration.

Internal Market and Services Commissioner Charlie McCreevy said:

o praporti

Proposed to the Capital Directives

o ensure tha finan

The purpose of the Capital Requiraments Dire 2006/48/EC and 2006/49/EC) vastment firms. Togathar they

ipulate how much of their own financial resou t have in order to c

and protect their depositars. This legal framework

needs te be regularly updated and refined to respond to the needs of the f tem as = whole. The main changes proposed are as follo
*+ Improving the of large banks vill be restrictad in lending beyond a certain limit ks any one party. As @ result, in the intar-bank market,
banks vill not be able to lend or place money vith other banks beyand a certain ameunt, while borraving banks vill effectively be restricted in how much and fram

whom they can borraw.

Improving supervision of cross-barder banking groups: 'colleges of supervizors' vill be establizhed for banking groups that operate in multiple EU countries. The

rights and responsibilities of the respective national supervisery authorities vill be made clearer and their cooperation will become mare effective.
g vihether 'hybrid’ capital, i.e. including both equity and debt, is eligible to
ch the bank can lend.

Improving liquidity risk management: for banking groups that operate in multiple EU countries, their liquidity risk management - i.e. how they fund their v

& Intemet 6 v BeEm -

Fig. 13: Prelex — An example of press release.

Improving the quality of banks' capital: thre vill be clear EU-vide criteria for 2=

ch determines how m

be counted as part of a bank's overall capital - the amount of
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The two databases each have their uses and detailed examination of a particular piece of proposed legisla-
tion usually means taking advantage of the strengths of both. Each will ultimately lead to the Directive,
Regulation or Decision that results from the various stages examined here.

So, to return to the example with which we began, the request from the Parliament in 1994 led, 10 years

later to (fig. 14):

BB e © s 2 e -G @
L 143(56 Official Journal of the European Union 30.4.2004

THE EUROPEAN PARLIAMENT AND THE
COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Article 175(1) thereof,

Having regard to the proposal from the Commission {]].

Having regard to the Opinion of the European Economic and
Social Committee [2}.

After consulting the Committee of the Regions ,

Acting in accordance with the procedure laid down in Article
251 of the Treaty (%), in the light of the joint text approved by
the Conciliation Committee on 10 March 2004,

DIRECTIVE 2004/35/CE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL
of 21 April 2004

on environmental liability with regard to the prevention and remedying of environmental damage

3)

and in line with the principle of sustainable
development. The fundamental principle of this
Directive should therefore be that an operator whose
activity has caused the environmental damage or the
imminent threat of such damage is to be held financially
liable, in order to induce operators to adopt measures
and develop practices to minimise the risks of
environmental damage so that their exposure to
financial liabilities is reduced.

Since the objective of this Directive, namely to establish
a common framework for the prevention and
remedying of environmental damage at a reasonable
cost to society, cannot be sufficiently achieved by the
Member States and can therefore be better achieved at
Community level by reason of the scale of this Directive
and its implications in respect of other Community
legislation, namely Council Directive 79/409(EEC of 2
April 1979 on the conservation of wild birds (*),
Council Directive 92/43[EEC of 21 May 1992 on the
conservation of natural habitats and of wild fauna and
flora (°), and Directive 2000/60/EC of the European

Parliament and of the Council of 23 October 2000 =
Daone 0 Unknawn Zone ¥a -
Fig. 14: Official Journal of the European Union.
Paul Clarke
EU Editorial Services Ltd
22 Castle Rise
South Cave
Brough
HU15 2ET
United Kingdom
paul@eueditorial.karoo.co.uk
http://www.eia.org.uk
October 2010
Note

1 European Parliament. 7he Legislative Observatory - Procedure Tracking: search [online].
<http://www.europarl.europa.eu/oeil/search.jsp> (consulted on 20 October 2010).
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